SERVED: February 11, 1992
NTSB Order No. EA-3488

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
SE- 9318
V.
MAX C. VI Cl NENZQ,

Respondent .

CPI Nl ON AND ORDER

Respondent, acting pro se, has appealed fromthe initial
deci sion of Admnistrative Law Judge Jerrell R Davis, issued
orally at the conclusion of an evidentiary hearing held on
Sept enmber 22, 1989.' The law judge affirned the
Adm nistrator's allegation that respondent viol ated sections
91.95(a) and 91.9 of the Federal Aviation Regulations ("FAR "
14 CF.R Part 91) when, on June 3, 1987, respondent operated

'An excerpt from the transcript containing the initia
decision is attached.
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an aircraft within a restricted area.” The |aw judge al so
uphel d the 30-day suspension of respondent’'s airman
certificate, as inposed by the Adm nistrator. It is
respondent's position that the order of suspension is
unjustified. He maintains that his entry into the restricted
ai rspace was not careless within the nmeani ng of section 91.09.

After careful review, the Board has determ ned that
safety in air commerce or air transportation and the public
interest require affirmation of the Adm nistrator's order
We adopt as our own the findings of the |aw judge.

The order of suspension, which served as the conpl ai nt

in the i nstant case, states:

"1. You are now, and at all tinmes nmentioned herein
were, the holder of Private Pilot Certificate No.
549448357.

2. On June 3, 1987, ... you, as pilot-in-command,

operated Civil Aircraft N43753, a Pi per Mdel PA-
28, in the vicinity of China Lake, California.

3. On the occasion referred to herein, you operated
N43753 within Restricted Airspace R-2505.

4, You did not have perm ssion fromthe controlling or
usi ng agency of the above nmentioned restricted area
for your operation.

’FAR sections 91.95(a) and 91.9 read in pertinent part:

"91.95 Restricted and prohibited areas.
(a) No person nmay operate an aircraft within a restricted area
contrary to the restrictions inposed, or within a prohibited
area, unless that person has the permssion of the wusing or
control ling agency, as appropriate.”

"91.9 Careless or reckless operation. _
No person nmay operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."




5. Your operation was carel ess so as to endanger the
life or property of another."

Respondent does not dispute that, on June 3, 1987, he
operated an aircraft in restricted airspace over China Lake
Naval Air Station, California during a flight from San
Martin, California to Las Vegas, Nevada.® Nevertheless, he
contends that the severe turbul ence he encountered caused him
to stray off course into the restricted area. The
Adm ni strator, however, presented evidence to show that
respondent did not sinply nick the corner of the restricted
ai rspace, but instead flew through the mddle of the area.
Further testinony revealed that an air intercept controller
at China Lake Naval Air Station tracked an unidentified
aircraft on the date of the incident. The controller tried
to establish radio contact, but received no response.® He
then instructed a nearby mlitary aircraft to "run an
intercept” on the intruder. The registration nunber recorded
fromthe intruding aircraft is identical to the registration

nunber on respondent's aircraft.

‘riginally, respondent admitted to the statenment in paragraph
1 of the conplaint (that he was the holder of a private pilot
certificate), but deni ed t he ot her al | egations of t he
Adm ni strator. At the hearing, however, he admtted that he had
flown into the restricted airspace, but nmaintained that he did so
after experiencing severe turbul ence.

‘“The incident report introduced into evidence at the hearing
stated that mlitary operations in progress at the tinme of the
intrusion had to be suspended until the intruder was "no |longer a
factor."
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Based on the evidence adduced at the hearing, we believe
the | aw judge reasonably concl uded that respondent operated
his aircraft within restricted airspace w thout perm ssion.
He found that respondent's version of the facts was "too
i nconclusive to be sufficiently convincing." Since the |aw
judge was in the best position to evaluate the deneanor of
the wtnesses as they testified, his credibility assessnents,
absent a showi ng that they were arbitrary or inherently
incredible, are entitled to our deference.® See

Adm nistrator v. Jones, 3 NISB 3649, 3651 (1981). W also

conclude that no clear and conpelling reasons were presented

to warrant a reduction in sanction. See Adninistrator v.

Mizqui z, 2 NTSB 1474 (1975).

°*Addi tionally, respondent clains that since the |aw judge was
not a pilot hinself, he was not sufficiently know edgeable to
decide this case. Respondent also asserts that he was "repeatedly
interrupted" by the law judge during the hearing and thereby
deprived of an opportunity to explain his conduct. These argunents
are without nerit and require no discussion. The record plainly
illustrates that respondent had anple opportunity to be heard.



5
ACCORDI NGLY, I T IS ORDERED THAT:
Respondent' s appeal is deni ed,;
The Administrator's order and the initial decision are
affirmed; and
The 30-day suspension of respondent's private pilot
certificate shall begin 30 days fromthe date of service

of this order.?®

KOLSTAD, Chai rman, COUGHLI N, Vice Chai rman, LAUBER, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above

opi ni

on and order.

°For
surrender

the purposes of this order, respondent nust physically
his certificate to an appropriate representative of the

FAA pursuant to FAR 8§ 61.19(f).



